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Court of Appeals of the District of Columbia 


No. 4626. 

Lavinia P. Faknsworth et al., PlaiiitifTs in Error, 


vs. 

Central Savings Bank, a Corporation. 


] Municipal Court of the District of Columbia. 

No. A-4070. 

Central Savings Bank, a Corporation, PlaintitT, 


vs. 

Lavinia P. Farnsworth and Jacob Bialek, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

2 (1) Declaration. 

Filed June 1, 1927. 

******* 

The plaintiff. Central Savings Bank, a corporation exist¬ 
ing under the laws of the District of Columbia, sues the 
defendants, for that heretofore, to wit, on or about the 
30th day of March, 1926, defendant Lavinia P. Farnsworth 

l__4626a 
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executed and delivered to defendant Jacob Bialek at Wash¬ 
ington, D. C., her one certain promissory note dated at 
Washington, D. C., the 30th day of March, 1926, wherein 
and whereby she promised to pay to the order of said de¬ 
fendant Jacob Bialek for value received the sum of $1,765 
one year after date of said note with interest thereon 
at the rate of six per cent per annum payable semi-an¬ 
nually; that thereafter and before the maturity thereof said 
defendant, Jacob Bialek, sold and negotiated said note in 
due course to one J. Khoade, waived demand, protest and 
notice of dishonor, and further guaranteed payment 
thereof, by endorsing and delivering the same to said J. 
Rhoade and by writing or stamping above his said signa¬ 
ture on the back of said note the words: “For value re¬ 
ceived I hereby guarantee payment of the within note with¬ 
out demand notice or protest, and hold myself bound for 
^he payment thereof”: that thereafter, the 25th day of 
March, 1927, said J. Rhoade, being then the holder of said 
note, sold and negotiated it in due course to this plain- 
tilT by endorsing the same in blank and delivering it to 
this plaintiff, in consideration for which this plaintiff paid 
to the said J. Rhoade the full face value of said note; that 
on or about October 1, 1926, the maker of said note, the 
defendant Farnsworth, duly paid the interest due thereon 
to September 30, 1926, in the sum of $52.95, and memoran¬ 
dum thereof was duly noted upon the back of said note; that 
on or about the 2nd day of ^lay, 1927, plaintiff received 
the sum of $893.13 from one John J. McNey and one 
? Arthur Bridgett with instructions to credit said note 
with said amount which plaintiff accordingly did and 
endorsed said credit upon the back of said note; that there 
is now overdue and unpaid on account of said note the 
sum of $934.81, with interest from the 2nd day of May, 
1927. 

Yet the defendants, and each of them, though thereunto 
often requested, have failed and refused to pay said balance 
due upon said note, or any part thereof, to said plaintiff, 
and said amount of $934.81 is and remains overdue and 
wholly unpaid. 

To the damage of the said plaintiff in the sum of nine 
hundred thirty-four dollars and eighty-one cents ($931.81) 
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and interest thereon at the rate of six per cent per annum 
from the 2nd day of May, 1927, and the plaintiff claims on 
account of the premises the said amount, together with 
the costs of this suit. 

And therefore he brings his suit etc. 

CENTRAL SAVINGS BANK, 
By DION S. BIRNEY, 

Its Attorney. 


Plaintiffs Affidavit. 

Filed June 1, 1927. 

• *«***« 

District of Columbia, 55: 

Personally appeared before me J. William Roberts, who 
being duly sworn, deposes and says that he is and has 
been continuously for more than one year last past cashier 
of the plaintitf corporation, the principal place of business 
of which is 710 14th Street, N. W., Washington, D. C.; that 
he is familar with the affairs and dealings of said plain¬ 
tiff, has access to its books and is authorized and com¬ 
petent to make this affidavit; that said plaintiiT, on the 
25th day of March, 1927, purchased the note de- 
4 cribed in the declaration in this suit for the face 
value thereof from J. Rhoade who endorsed the same 
in blank and delivered it to plaintiff; that affiant, on be¬ 
half of plaintitf, received the sum of $893.13 from said 
John J. McNey and Arthur Bridgett on the 2nd day of 
May, 1927, and credited the same upon said note as per 
their instructions; that no other payments have been re¬ 
ceived by plaintiff on account of said note from any source; 
that the defendants, and each of them, have failed and 
refused to pay the balance due upon said note or any part 
of it; and that there is justly due and owing to plainti.f 
from defendants the full sum of $934.81, w/ath interest 
thereon from the 2nd dav of ^lav, 1927, exclusive of all 
set-offs and just grounds of defense as per the particulars 
of demand attached hereto. 


J. WILLIAM ROBERTS. 
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Subscribed and sworn to before me this 31st day of 
]\Iay, 1927. 

[seal.] benjamin ROLINSON, 

Notary Public, D, C. 

Particulars of Demand, 

Filed June 1, 1927. 

*#«***« 

To balance due on that certain promissory note in the 
following* words and figures, to wit: 

(Face of Note.) 

$1,765. Washington, D. C., March 30, 1926. 

On or before one year after date, I promise to pay to the 
order of Jacob Bialek Seventeen hundred and sixtv-five 
dollars, for value received, with interest at six per centum 
per annum, until paid, payable semi-annually, each install¬ 
ment of interest to bear interest after maturity, if not then 
paid at the rate aforesaid. 

LAVINIA P. FARNSWORTH. 

Secured by Deed of Trust to John J. McNey and Arthur 
J. Bridgett, Trustees, Conveying Grig. Lot 21 in Square 5. 

5 (Reverse Side of Note.) 

For value received I hereby guarantee payment of the 
within note without demand notice, or protest, and hold 
mvself bound for the payment thereof. 

JACOB BIALEK. 

J. RIIOADE. 


Pavments. 

Oct. 1, 1926, Int. Pd. to Sept. 30, $52.95. 

5/2/27, Int. Paid to 5/2/27. 

5/2/27, Received from Columbia Title Insurance Co., 
Washington, D. C., on behalf of John J. McNey and Arthur 
Bridgett, Trustees, the sum of Eight hundred ninety three 
dollars and thirteen cents $893.13 to be credited on the 
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within note. Central Savings Bank, by J. M. Roberts, 
Cashier. 

Balance due on account of said note, $934.81, with in¬ 
terest thereon from May 2, 1927. 

(2) Plea of Jacob Bialek, 

Filed June 15, 1927. 

• •*••** 

Now comes the defendant, Jacob Bialek, and for a plea 
to the declaration herein filed says: 

That on to wit the 19th day of April, 1926, he sold to J. 
Rhoade for the sum of Fifteen Hundred, Phghty-Plight Dol¬ 
lars and Fifty Cents ($1,588.50), the note described in the 
declaration hereof; that in consideration of the discount al¬ 
lowed the said J. Rhoade, it was then and there agreed be¬ 
tween the parties that the said J. Rhoade would release 
this defendant from any and all liability on said note by 
reason of the non-payment thereof; that said note at the 
time was secured by deed of trust on lot Twenty-one (21) in 
Square Five (5). 

This defendant neither reads nor writes the English 
language, except as to signing his name; and that he 
signed his name on the back of said note at the direction of 
the said J. Rhoade and upon the representation that 
6 the signing of said name was merely for the purpose 
of conveying the title of said note, but was not for the 
purpose of guaranteeing payment thereof. This defend¬ 
ant expects to prove at the trial hereof that the plaintifT in 
not a holder for value of said note; that it acquired title 
to said note on to wit, the 25th day of March, 1927, just five 
(5) days before actual date of maturity for the purpose of 
accommodating the said J. Rhoade in the event the note in 
question would not be paid at maturity, and for the pur¬ 
pose of cutting off the equities between this defendant and 
the said J. Rhoade in the event of the institution of a suit on 
said note. 


X JACOB BIALEK. 
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Subscribed and sworn to before me this 14th dav of June, 
1927. 


GOLDIE STEIN, [seal.] 
Notary Public, D. C, 


(3) Substituted Affidavit of Defense. 


«*••*** 


Jacob Bialek, after being first duly sworn, does upon his 
oath depose and say that he is one of the defendants named 
in the above-entitled cause, and that he has a good defense 
to the entire claim herein. 

He denies that he is indebted unto the plaintiff in the sum 
herein claimed, nor in any other amount whatsoever; that 
on towit, the — day of April, 1926, he sold to J. Rhoade^ 
the note herein described for the sum of Fifteen Hundred 
Eighty-Eight Dollars and Fifty Cents ($1,588.50); that in 
consideration of the discount allowed; that is to say, the 
sum of One Hundred, Seventy-six Dollars and Fifty Cents 
/^$176.50), it was then and there agreed between said parties 
that the said J. Rhoade would release this defendant from 
any and all liability on said note by reason of the non-pay¬ 
ment thereof; that said note at the time of the sale thereof 
to J. Rhoade, was secured by a deed of trust on lot Twenty- 
One (21) Square Five (5). 

7 This defendant neither reads nor writes the Eng¬ 

lish language, except as to signing his name; and 
that he signed his name on the back of said note at the 
direction of the said J. Rhoade and upon the representa¬ 
tion that the signing of said name was merely for the pur¬ 
pose of conveying the title of said note, but was not for 
the purpose of guaranteeing payment thereof. 

This defendant expects to prove at the trial hereof that 
the plaintiff is not a holder for value of said note. That 
it acquired title to said note on to wit, the 25th day of 
March 1927, just five (5) days before actual date of ma¬ 
turity with knowledge that the said J. Rhoade purchased 
said note from said defendant at a material discount and 
in consideration of which this defendant would be released 
from all liability should said note not be paid at maturity. 
That the plaintiff acquired said note from said J. Rhoade 
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for the purpose of preventing this defendant from setting 
up this defense against J. Rhoade. 


JACOB BIALEK. 


Subscribed and sworn to before me this 28th day of 
June, 1927. 


GOLDIE STEIN, [seal.] 
Notary Public, D, C. 


(4) Motion for Judgment, 

June 29, 1927. 

******* 

Upon oral motion for judgment for want of sufficient affi¬ 
davit of defense granted at 11:30 A. M., defendant not 
appearing except by attorney who said he would be across 
the street, whereupon it is considered that plaintiff recover 
of the defendants the sum of nine hundred and thirty-four 
dollars and eighty-one cents ($934.81), interest from May 
2nd, 1927, and costs. Defendant notes an exception (M. 
28 P. 98). 

8 (5) Memo, of Court Granting Motion, 

June 29, 1927. 

• **«*«* 

Motion of plaintiff for judgment for want of sufficient 
affidavit of defense granted at 11:30 A. M.—defendant not 
appearing except by attorney who said he would be ‘‘across 
the street.’’ 

M. O’T., Judge. 

(6) Bill of Exceptions. 

Filed August 5, 1927. 

******* 

Be it remembered that on the return date of this cause, 
the plaintiff moved for judgment against the defendant for 
the want of a sufficient affidavit of defense as required 
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under Rule 16 of the Municipal Court rules, which motion 
was granted by the Court and after which ruling the de¬ 
fendant duly excepted, and in open court noted an appeal 
therefrom. 

And thereupon, the Court rendered judgment against the 
defendant in the sum claimed in the declaration, to which 
judgment the defendant in the sum claimed in the declara¬ 
tion, to which judgment the defendant duly excepted, and 
then and there gave notice of his intentions to apply to 
the Court of Appeals for writ of error. 

And thereupon the petitioner prays the Court to sign 
this, his bill of exceptions, which is accordingly done this 
4th day of August, 1927. 

MARY O’TOOLE, 

Judge. 

9 (7) Assignment of Errors. 

Filed August 4, 1927. 

***•••• 

Now comes the defendant and says that the Court erred 
as follows: 

In granting the motion of the plaintiff for judgment for 
the want of a sufficient affidavit of defense. 

J. B. STEIN, 
Attorney for Defendant. 

(8) Designation of Record. 

Filed August 4, 1927. 

Now comes the defendant and designates the following 
record in the hearing of the above case by the Court of 
Appeals on the writ of error allowed herein. 

1. Declaration, affidavit, and bill of particulars of plain¬ 
tiff. 

2. Plea and affidavit of defense of Jacob Bialek. 

3. Substituted affidavit of defense of Jacob Bialek. 

4. Motion for judgment under rule 16 of ^Municipal Court 
Rules. 

5. Memo, of Court granting motion. 
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6. Bill of Exceptions. 

7. Assignment of error. 

8. This designation. 

J. B. STEIN, 
Attorney for Defendant, 

10 United States of America, ss : 

The President of the United States to the Honorable Mary 

O’Toole, Judge of the Municipal Court of the District of 

Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Central Savings 
Bank, a corporation, plaintiff, and Jacob Bialek and 
Lavinia P. Farnsworth, defendants, No. A-4070, a manifest 
error hath happened, to the great damage of the said de¬ 
fendant, Jacob Bialek, as by his complaint appears. We 
being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Court of Ap¬ 
peals of the District of Columbia, together with this writ, 
so that you have the same in the said Court of Appeals, 
at Washington, within 20 days from the settling of the bill 
of exceptions, or within such additional time after the ex¬ 
piration of the 20 days as the court below or a judge thereof 
for sufficient cause shall allow; that the record and pro¬ 
ceedings aforesaid being inspected, the said Court of Ap¬ 
peals may cause further to be done therein to correct that 
error, what of right and according to the laws and customs 
of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court*of Appeals, the 14th day of July, in the 
year of our Lord one thousand nine hundred and twenty- 
seven. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia, 


2 ' 4626ci’ 
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Allowed by 

GEOKGE E. MARTIN, 

Chief Justice of the Court of 

Appeals of the District of Columbia, 

Filed July 18, 1927. Municipal Court, District of Col¬ 
umbia. 


[Endorsed:] A-4070. Central Sav. Bank vs. Lavinia P. 
Farnsworth, Jacob Bialek. Filed July 18, 1927. Municipal 
Court, District of Columbia. 

j1 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages num¬ 
bered from 1 to 10, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. A-4070, wherein Central Savings 
Bank, a corporation, is plaintiff, and Lavinia P. Farnsworth 
and Jacob Bialek are defendants, as the same that remain 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 10th day of August, 1927. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

C. J. DALY, 

Assistant Clerk, 


Endorsed on cover: District of Columbia Municipal 
Court. No. 4626. Lavinia P. Farnsworth et al., plain¬ 
tiffs in error, vs. Central Savings Bank, a corporation. 
Court of Appeals, District of Columbia. Filed Aug. 12, 
1927. Henry W. Hodges, clerk. 
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IN THE 


Oloitrt of A)t)ipaiB of 
Siotrirt of (Eolumbta 


April Term, 1927 


No. 4626 


Lavinia P. Farnsworth and Jacob Bialek, 
Plaintiffs in Error, 

$ 

vs. 


Central Savings Bank, a Corporation 


BRIEF FOR PLAINTIFF IN ERROR 


This matter comes up by virtue of a Writ of Error 
issued out of this Court directed to the Municipal 
Court of the District of Columbia. 
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The lower court rendered judgment against the 
plaintiff in error herein for the amount therein claimed 
under Eule 16 of the Municipal Court rules, which is 
identical with Eule 73 of the Supreme Court of the 
District of Columbia. The single question presented 
herein is whether the substituted affidavit of defense 
(see record, page 6) is sufficient in law to entitle the 
plaintiff in error to a trial. The object of Eule 16 
aforesaid is to promote justice by preventing so far 
as possible fictitious defenses. It was never intended 
as a substitute for a trial. If, therefore, the Court 
upon reading an affidavit of defense is convinced that 
it has been made in good faith and that a doubt exists 
as to the right of the plaintiff to recover summary 
judgment ought not be entered. See Hazen vs. Van 
Senden, 43 App. D. C. 161. Applying the above prin¬ 
ciple, does the plaintiff’s in error affidavit of defense 
contain facts, which if true, set out a good defense. 
As between J. Ehoade and the plaintiff in error, it is 
obvious that the latter would have a good defense in 
the event of a suit on the note in question. As be¬ 
tween the parties to a written contract, the party who, 
though able to read was induced through the other’s 
misrepresentation as to its contents to sign it without 
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reading, may avoid it upon the ground of fraud. See 
Stern vs. Money Weight Scale Co., 42 App. D. C. 162. 
The affidavit of defense further alleges that the re¬ 
spondent, at the time it acquired the note in question 
from J. Ehoade, had knowledge of the conditions under 
which the said J. Rhoade purchased said note from 
the plaintiff in error. Such knowledge on the part of 
the respondent places it in no better position than J. 
Rhoade; and therefore the defense is good against the 
respondent to the same extent as if J. Rhoade had 
brought this suit. It is therefore respectfully sub¬ 
mitted that the judgment of the lower Court be re¬ 
versed. 

J. B. Stein, 

Attorney for Plaintiff in Error, 
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